ELECTRONIC COMMERCE (GENERAL) [S.L.426.02

SUBSIDIARY LEGISLATION 426.02

ELECTRONIC COMMERCE (GENERAL)
REGULATIONS

24th October, 2006

LEGAL NOTICE 251 of 2006, as amended by Legal Notices 426 of 2007
and 180 of 2012.

1. The title of these regulations is the Electronicn@oerce Title.
(General) Regulations.

2. (1) Unless otherwise stated in these regulationsg thefinitions.

definitions in the Electronic Commerce Act shalpap fnh}er]l%%do?‘y2:012

(2) Inthese regulations, unless the context otheewequires: Cap. 426.

"the Act" means the Electronic Commerce Act andudes any Cap. 426.
regulations made thereunder;

"the Authority” means the Malta Communications Aothy
established under the Malta Communications Autlyohitt; Cap. 418.

"commercial communication” means any form of comiation
designed to promote, directly or indirectly, theods, services or
image of a person pursuing a commercial, industoiakcraft
activity or exercising a regulated profession. Takowing do not
in themselves constitute commercial communications:

(a) information allowing direct access to the activiby
the person, in particular a domain name or an
electronic mail address, or

(b) communications relating to the goods, services or
image of the person compiled in an independent
manner, particularly when this is without financial
consideration;

"the Commission"” means the Commission of the Eueope
Community;

"the Community" means the European Community;

"Community acts" means an act adopted by an irns#bituof the
Community;

"consumer" includes any person who makes use ofsanyices
regulated by the Act and, or by these regulaticarsd for the
purposes of regulation 14 includes a recipient;

"coordinated field" means requirements applicabbe t
information society service providers or informatigociety
services, regardless of whether they are of a gelneature or
specifically designed for them, and covers requeata with which
the service provider has to comply in respect of -

(a) the taking up of the activity of an informationciety
service, such as requirements concerning
gualifications, authorisation or notification,
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(b) the pursuit of the activity of an information sety
service, such as requirements concerning the
behaviour of the service provider, requirements
regarding the quality or content of the service,
including those applicable to advertising and
contracts, or requirements concerning the liabibfy
the service provider,

but does not cover requirements such as thoseagipé to goods
as such, to the delivery of goods or to servicesprovided by
electronic means;

"court" means any court of law or adjudicative tnilal, however
so described, set up by law;

"Electronic Commerce Directive" means Directive R(RL/EC
of the European Parliament and of the Council gfu@e 2000 on
certain legal aspects of information society sessicin particular
electronic commerce, in the internal market;

"Electronic Signatures Directive" means Directivé99/93/EC
of the European Parliament and of the Council ofDle&&ember
1999 on a Community framework for electronic signas;

"electronic signature product” means hardware dtvsare, or
relevant components thereof, which are intendetigaised by a
signature certification service provider for theopision of
electronic signature services or are intended taubed for the
creation or verification of electronic signatures;

"enforcement action" means any form of enforcemaction,
however so described, including the imposition n§ sanctions,
that an enforcement authority, including the Authgris
empowered to take at law;

"enforcement authority" means any person who urhgrlaw is
authorised to take enforcement action, but doesnuwtide a court;

"the European Council" means the Council of the dpean
Community;

"intra-Community infringement" means:

(i) an act or omission contrary to the Act or toghe
regulations which takes place in Malta and
which harms or is likely to harm the collective
interests of consumers residing in a Member
State or in Member States other than Malta; or

(i) an act or omission contrary to the Act or tesle
regulations by a seller or supplier who is
established in Malta and which harms or is likely
to harm the collective interests of consumers
residing in a Member State or in Member States
other than Malta; or

(iii) an act or omission contrary to the Act or teese
regulations which takes place in Malta and
which harms or is likely to harm the collective
interests of consumers residing in a Member
State or in Member States other than Malta
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where the evidence or assets pertaining to the act
or omission are to be found in Malta;

"Member State" means a Member State of the European
Community;

"person” includes any body corporate or any bodyefsons
whether or not it has a legal personality distifraim that of its
members;

"qualified entity" means:

(a) a registered consumer association within the maani
of Part IV of the Consumer Affairs Act, and &ap.378.
voluntary organization recognized by the Authority
having a legitimate interest in protecting the eotive
interests of consumers:

Provided that before recognizing any such voluntary
organization as a qualified entity the Authorityafih

consult with the Consumer Affairs Council as
established under the Consumer Affairs Act; Cap. 378.

(b) in the context of regulations 3, 4 and 5, any
enforcement authority to whom those regulations
apply;

(c) one or more independent public bodies, having a
legitimate interest in ensuring the protection bg&t
collective interests of consumers of any services
regulated by the Directive on Electronic Commenee i
other Member States in which such bodies exist;

(d) voluntary organizations in other Member States sého
purpose is to protect the interests referred to in
paragraphlf) of this definition in accordance with the
criteria laid down by their national law;

(e) one or more organizations recognized by the Adtfor
as collectively representing information society
service providers; or

(f) any qualified entity from a Member State includied
the list of qualified entities;

"regulated profession" means any profession withim meaning
of:

(a) either article 1(d) of European Council Directig8/
48/EEC of the 21st December 1988 on a general
system for the recognition of higher education
diplomas awarded on completion of professional
education and training for a duration of at ledseé
years,

(b) or article 1(f) of European Council Directive 92/5
EEC of the 18th June 1992 on a second generalmyste
for the recognition of professional education and
training to supplement Directive 89/48/EEC;

"service provider" means any person establishedalta
providing an information society service, and fbhetpurposes of
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regulations 9 and 14, includes any services pralioye a signature
certification service provider;

"Tribunal”™ means the Administrative Review Tribuna
Cap. 490. established by article 5 of the Administrative tiees Act.

Internal market. 3. (1) Subject to subregulation (4), any requiremeratt ttalls
within the coordinated field shall apply to the pision of an
information society service by a service providstadlished in
Malta, irrespective of whether that service is pd@d in Malta or
in another Member State.

(2) Subject to subregulation (4), an enforcemenhauity with
responsibility in relation to any requirement inbsegulation (1),
shall ensure that the provision of an informatiomisty service by
a service provider established in Malta complieghwihat
requirement irrespective of whether the servic@risvided in
Malta or in another Member State, and any powemedy or
procedure for taking enforcement action shall bailable to secure
compliance.

(3) Subject to subregulations (4) and (5), no regmient shall
be applied to the provision of an information sdgiservice by a
service provider established in a Member Staterattien Malta for
reasons which fall within the coordinated fielditi§ application
would restrict the freedom to provide informatioocgety services
to a person in Malta from that Member State.

(4) Subregulations (1), (2) and (3) shall not appdy those
fields set out in the Schedule.

(5) The reference to any requirements the applicatibwhich
would restrict the freedom to provide informatioocgety services
from another Member State in subregulation (3) doesinclude
any requirement maintaining the level of protectifmn public
health and consumer interests established by Corntynaats.

Derogations from 4. (1) Notwithstanding regulation 3(3), an enforcement

regulation 3. authority may take measures, including applying asguirement
which would otherwise not apply by virtue of regtiten 3(3), in
respect of a given information society service, whe¢hose
measures are necessary for reasons of -

(a) public policy, in particular the prevention,
investigation, detection and prosecution of crinhina
offences, including the protection of minors ane th
fight against any incitement to hatred on groundls o
race, sex, religion or nationality, and violation$
human dignity concerning individual persons,

(b) the protection of public health,

(c) public security, including the safeguarding ofinatl
security and defence, or

(d) the protection of consumers, including investors,
and are proportionate to those objectives.

(2) Notwithstanding regulation 3(3), in any case whean
enforcement authority is not party to the procegdim court may,
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on the application of any person or of its own matiapply any
requirement which would otherwise not apply by wiet of
regulation 3(3) in respect of a given informatimtiety service, if
the application of that law or requirement is nesaay for and
proportionate to any of the objectives set outubrggulation (1).

(3) Subregulations (1) and (2) shall only apply wéedhe
information society service prejudices or presemtserious and
grave risk of prejudice to an objective as statedubregulation

(1)@) to (d).

(4) Subject to subregulations (5) and (6), an erdorent
authority shall not take the measures in subregaiatl) unless it -

(a) asks the Member State in which the service pravisle
established to take measures and the aforesaid Elemb
State does not take such measures or the measures
taken are inadequate; and

(b) notifies the European Commission and the Member
State in which the service provider is establisbéds
intention to take such measures.

(5) Nothing in subregulation (4) affects the commement of
any legal proceedings or the investigation of afferce, however
so described, by any enforcement authority.

(6) If it appears to the enforcement authority ttted matter is
one of urgency, it may take the measures underegubation (1)
without first applying the requirements of subreggidn (4).

(7) In a case where a measure is taken pursuant to
subregulation (6), the enforcement authority shadtify the
measures taken, to the European Commission anketdtember
State concerned in the shortest time possible #itrestating the
reasons for urgency.

5. (1) Without prejudice to the information requirem&ntGeneral
under the First Schedule to the Act, a service glewshall make information to be
available to the recipient of the service and whappropriate or provided.
requested, to the competent enforcement authonty, ar to the
Authority, in a form and manner which is easilyyaitly and
permanently accessible, the following information:

(a) the name of the service provider;

(b) the geographic address where the service provsler
established;

(c) the details of the service provider, including his
electronic mail address, which allows him to be
contacted rapidly and communicated with in a direct
and effective manner;

(d) where the service provider is registered in adrad
similar public register, the trade or other sucbiseer
in which the service provider is entered and his
registration number, or equivalent means of
identification in that register;

(e) where the activity is subject to an authorisation
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Provision of
information in
commercial
communications.

Cap. 440.

®

(9)

(h)

scheme, the particulars of the relevant supervisory
public authority;

where the service provider is a member of a retgdla
profession -

(i) any professional body or similar institution Wit
which the service provider is registered,

(ii) the professional title of the provider and the
Member State where it has been granted, and

(iii) a reference to the applicable professionalesul
in the Member State of establishment and the
means to access them;

where the service provider undertakes an actithipt

is subject to value added tax, the identificatiomier
referred to in article 22(1) of the Sixth Council
Directive 77/388/EEC of 17th May 1977 on the
harmonisation of the laws of the Member States
relating to turnover taxes - common system of value
added tax: uniform basis of assessment; and

when a service provider sends unsolicited comnagrci
communications, details of how users of the service
can register their choice regarding unsolicited
commercial communications, which details must be
prominently displayed on the website of the service
provider and at every point where users of the iserv
are asked to provide information when accessing the
website of the service provider.

(2) Where the service provider refers to prices,séh@rices
shall be indicated clearly and unambiguously amdparticular,
shall indicate whether they are inclusive of any,taowever so
described, and delivery costs.

6. In addition to any other information requiremertiattmay
be established at law, a service provider shallueaghat any
commercial communication provided by him, which sbtutes or
forms part of an information society service shall

(a)
(b)

(©)

(d)

(€)

be clearly identified as a commercial communicatio

clearly identify the person on whose behalf the
commercial communication is made;

clearly identify as such any promotional offer,
including any discount, premium or gift, and ensure
that any conditions which must be met to qualify ifio

are easily accessible, and presented clearly and
unambiguously;

clearly identify as such any promotional competiti

or game and ensure that any conditions for
participation are easily accessible and presented
clearly and unambiguously; and

without prejudice to the provisions of the Data
Protection Act and of any other laws regulatingadat
protection, clearly identify details of how userfstbe
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service can register their choice regarding un#elic
commercial communications, which details must be
prominently displayed at every point where users of
the service are asked to provide information.

7. (1) This regulation establishes and regulates thghtri Regulated
under these regulations to make a commercial conigaiion Professions.
which is part of, or constitutes, a service proddy a member of a
regulated profession.

(2) Without prejudice to any other provision of tkes
regulations permitting a restriction or limitatiaf the right to
which this regulation applies, a body which at leewesponsible
for a regulated profession may, in exercise of pawers vested in
it at law to regulate the activities of its memhbearsmake the exercise
by a member of the profession of the right to whiiets regulation
applies, subject to compliance with specified coiodis as referred
to in subregulation (3).

(3) The conditions that may be so specified are ¢hth&it may
reasonably be regarded as appropriate for the psepof
maintaining the standing and integrity of the pasi®n concerned
and ensuring adherence by its members to the rgqutandards
and, in particular, for the purpose of ensuring -

(a) the independence, dignity and honour of the
profession, and

(b) compliance with obligations of professional segrec
and fairness towards clients and other member$si®f t
profession.

8.  Subject to the provisions of regulation 9, the pston of No requirement for
information society services by a service provigéall not be Prior authorisation.
subject to any prior authorization:

Provided that the provision of such information igtg
services shall be without prejudice to authorisatschemes which
are not specifically and exclusively targeted dbimation society
services, or which are covered by the Electronien@mnications Cap. 399.
(Regulation) Act or any regulations made thereunder

9. (1) For the purposes of this regulation only, "see&" Notification
means signature certification services and any sofdrmation requirement.
society services to which the provisions of thigukation may
apply, consequential to any designation that theh&uity may
make in accordance with subregulation (2).

(2) Before providing services a service providerlsbamplete
and file a notice with the Authority which shall neade in such
form and include any such information as the Autlyomay
require:

Provided that such information shall be limitedwbat is
necessary for the Authority to identify the servim®vider and the
services he provides:

Provided further that the Authority may, with theiqy
approval of the Minister, designate such other gaties of service
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Electronic
signature products
standards.

Recognition of
certificates.

providers to complete and file a notice in accordanmvith this
regulation as the Authority may from time to timernsider
necessary.

(3) The service provider shall notify the Authoritfy such a
service provider ceases to provide the notifiedvigeror if there is
any change in the details of the notice previouslgd. Such
notification shall be made within thirty days ofssation of service
provision or of the change to the notified informoat

Provided that service providers already providingeavice
at the time of the coming into force of this regida, shall file a
notice with the Authority within ninety days of tlewming into
force of this regulation.

(4) The Authority shall establish and maintain aiségy of
those service providers that have notified the Aarthy in
accordance with this regulation. Such Registerlshalaccessible
to the public and shall contain such informationtlas Authority
considers appropriate.

10. (1) Electronic signature products which meet the
standards published by the European CommissioménQfficial
Journal of the European Commission, in accordandaé the
procedure laid down in Article 9 of the Electronségnatures
Directive shall be presumed to be in compliancetwihe
requirements laid down in paragragh ¢f the Third Schedule and
of the Fourth Schedule, as applicable, of the Act.

(2) The use of electronic signature products oriiirga from
outside Malta and which comply with Electronic Segnres
Directive shall not be subject to any restrictions.

11. (1) Certificates which are issued as qualified dedites
to the public by a signature certification servipeovider
established in a third country shall be recognissdiegally
equivalent to certificates issued by a signatundiféeation service
provider established within the Community if:

(a) the signature certification service provider fldfihe
requirements laid down in the Electronic Signatures
Directive and has been accredited under a voluntary
accreditation scheme established in a Member State;

(b) a signature certification service provider estsidid
within the Community who fulfils the requirements
laid down in the Electronic Signatures Directive,
guarantees the certificate; or

(c) the certificate or the signature certification \see
provider is recognised under a bilateral or mulétal
agreement between the Community and third countries
or international organisations.

(2) Measures taken in accordance with subregulatignshall
be without prejudice to any obligations undertakgnMalta under
relevant international agreements.
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12. During the signature verification process, the simme Signature
certification service provider shall ensure withasonable Vverification.
certainty, that:

(a) the data used for verifying the signature correspto
the data displayed to the verifier;

(b) the signature is reliably verified and the resiitthat
verification is correctly displayed;

(c) the verifier can, as necessary, reliably establisé
contents of the signed data;

(d) the authenticity and validity of the certificatequired
at the time of signature verification are reliably
verified;

(e) the result of verification and the identity of the
signatory are correctly displayed;

(f) the use of a pseudonym is clearly indicated; and
(9) any security-relevant changes can be detected.

13. The Authority may, in order to ensure compliancélwthe Compliance audit.

provisions of the Act, from time to time issue taddal guidelines
as it may consider appropriate and require a sigeatertification
service provider to submit to the Authority a stant concerning
compliance with the Second and, or Third Schedaofase Act and
any technical guidelines as the case may be, wétiatement shall
be verified by auditors independent of the sengoevider, and the
expense of such auditors shall be paid by the serprovider:

Provided that any such auditors shall first be appd by
the Authority:

Provided further that such an audit may only beurezd of
a service provider at intervals of not less thae gear, or if the
Authority considers that there has been a matechenge in
operations of the service provider or as part ofirarestigation
conducted by the Authority in accordance with itsvers at law.

14. (1) Where a dispute however so described arises d®tw Disputes between a
a service provider and a consumer further to a damp by a ;%Vg%g;g\éﬁgr
consumer alleging an infringement of the Act orsath provisions '
of these regulations as are enforced by the Authoainy party to
such a dispute may refer the dispute to the Autiiori

Provided that in making a complaint the consumerstmu
prima facie show that he has been affected by the act or oomisx
the service provider giving rise to the complaint.

(2) Upon receipt of any reference as aforesaid, ponu
otherwise becoming aware of any such dispute thatAuthority
believes should be investigated, the Authority Ehatify all the
parties to the dispute that the matter is being#tigated. In doing
so the Authority shall regulate its own proceduwjch procedure
shall, as far as is reasonably possible, be trarega simple,
inexpensive and conducive to a prompt and fairlsetént of the
dispute, and shall afford all parties to the dispu¢asonable
opportunity to make their submissions and to predany relevant
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information:

Provided that the Authority may decide not to iai& an
investigation in accordance with this regulationaemhit is satisfied
that other means of resolving the dispute in a tymmeanner are
available to the parties, or if legal proceedinggélation to the
dispute have been initiated by any party to th@uts, or if another
public authority is already investigating the sadigpute.

(3) The Authority in resolving any disputes referttedit under
this regulation, may issue directives to the seevprovider
requiring that service provider to comply with ameasure the
Authority may specify for the resolution of the gdiste. Such
directives may, having regard to its determinatadrthe dispute
and to all other relevant matters, include an orieeffect the
reimbursement of payments received or to make caormapgon
payments. Such payments may also include the wiwopart of the
costs of any party relating to the engagement lafagyer and, or of
a technical adviser in relation to any submissioslsiting to the
dispute.

(4) The Authority shall make publicly available any
administrative procedures it may from time to timgtablish in
relation to the handling of any disputes referredttunder this
regulation.

(5) The provisions of this regulation shall be witth@rejudice
to the right of the consumer to have recourse,cicoadance with
Maltese law, to any other body empowered to resamg such
disputes and, or to any out-of-court dispute resotuprocesses,
however so described.

(6) In issuing a decision under this regulation, thethority
shall state the reasons on which it is based, dvadl,ssubject to
such requirements of commercial confidentialityibmay deem
appropriate, notify the parties to the dispute wétltopy of the
decision.

(7) The Authority shall publish notice of a decisi@iven
under this regulation and shall indicate where @&spof, or
information regarding the decision, may be obtained

Issue of a 15. (1) Where the Authority feels it is reasonably agprate
Zomp"ance_mdef- or necessary for the protection of consumers, iy,nud its own

mended by: o . . . . . . .
L.N. 180 of 2012. initiative or on a written application to it by aglified entity, issue
a compliance order against a service provider gr @her person

for one or more of the following purposes:

(a) requiring any person to take any measures spekifie
the compliance order, within the time specifiedthe
order to ensure that the provisions of the Act amd,
the provisions of these regulations are compliethwi

(b) requiring any person to cease and desist from
committing a breach of the Act and, or of these
regulations.

(2) The Authority shall when issuing a compliancéerunder
this regulation:
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(a) notify a copy of the compliance order on each pers
against whom the order is made;

(b) include with the compliance order, information abo
the right to contest the order before the Triburmald

(c) briefly state the reasons for issuing the compm&n
order, which reasons shall be notified to each @ers
against whom the order is issued and, if any, ® th
qualifying body on whose application the order is
issued.

(3) No precautionary warrant or other similar ordexder this
or any other law shall be issued by the Tribunabwrany court or
tribunal restraining or restricting the Authorityofn issuing a
compliance order under these regulations.

16. (1) Where a qualified entity wishes to seek a coamptie Application for
order, it shall submit a written application to tathority, gompll?]gcg orders
whereby it must satisfy the Authority that it trieéd achieve the e%tﬂféasf ©
cessation of the infringement in consultation wétkher the party
against whom the order is being sought or with bsibh a party
and another qualified entity of the Member Statevhich the order

or a similar injunction is being sought:

Provided that the Authority shall only consider aitten
application if the qualified entity shows to thetiséaction of the
Authority that the cessation of the infringementsweot achieved
within two weeks after the request for consultatieas received.

(2) Where the qualified entity is from another Memlg&tate,
the Authority shall treat the list of qualified émés published by
the Commission as conclusive proof of the legalamaty of the
legal entity to present such written applicatiorMalta.

(3) The Authority shall, at the request of a qualifientity from
Malta, communicate to the Commission the name anéais of
such an entity and that such qualified entity shdu¢ added to the
list of qualified entities so as to facilitate thedress of inter-
community infringements.

(4) Before proceeding with the issue of a compliamcder
under regulation 15, the Authority shall, if it ceiders it to be
possible and reasonable to do so, seek first toeaehvoluntary
compliance by the service provider and other pessonolved, in
accordance with the Act, these regulations or agmolaw dealing
with consumer protection.

17. (1) It shall be at the discretion of the Authorith@ther or Discretion of the
not to issue a compliance order after a writtenuest by a égg‘&fg%ég'gfggra
qualified entity has been made to it in terms ofukation 15 of Amended by:

these regulations. L.N. 180 of 2012.

(2) If the Authority decides not to issue a comptianorder
after an application has been made to it by a djealientity, the
Authority shall, within two days from the date ¢$ idecision not to
issue an order as sought, notify in writing the lgfied entity and
the persons against whom the compliance order uglswith its
decision stating the reasons thereof.
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(3) A qualified entity may within fifteen days fromhen it
notifies the Authority in writing with a requestrfehe issue of a
compliance order, apply to the Tribunal requestimg Tribunal to
order the Authority to issue a compliance order emckgulation
15. The person against whom the order is requestedi the
Authority shall be parties to the proceedings beftire Tribunal,
and it shall be the duty of the qualified entityrtotify such other
parties accordingly.

Compliance order 18. A compliance order issued by the Authority shallmeo

g)ﬁéi';e immediate  jntg force with immediate effect.

Appeal from a 19. (1) A person against whom a compliance order has bee
compliance order.  made, may, within fifteen days, from receipt of ification of the
Amended by: . . L .

LN 1800f2012. compliance order, appeal in writing to the Triburfal the
revocation or amendment of the compliance orderingi detailed
grounds for the request. The Authority and wherprapriate any
qualifying entity that may have requested the isodehe
compliance order, shall be notified with the appaad shall have
fifteen days from the date when they are notifidthwhe appeal in

which to reply.

(2) The Tribunal may confirm, change or cancel the
compliance order as it considers appropriate, mledithat in doing
so the Tribunal shall in all instances state itssans.

(3) Where an appeal is instituted under this regoigt the
compliance order shall remain in force unless thiddnal, at the
request of the party contesting the order, spedliffcorders that the
compliance order shall be stayed pending the oug@hthe
appeal, subject to such conditions and amendmentiset order as
the Tribunal may determine.

(4) Subject to the provisions of this regulatione throvisions

Cap. 418. of Part VIII of the Malta Communications Authorifct and of any
regulations made thereunder shall govern any appéealhe
Tribunal.

Cases to be heard 20. Appeals instituted under regulations 17 and 19 Ishel
and determined  hegrd and determined by the Tribunal with urgenaoy as
with urgency. " . .
Amended by: expeditiously as possible:

N. 180 of 2012. Provided that the Tribunal at the request of anytlod

parties to the proceedings before it, may abridgg tme limits
established under these regulations in relatiothéoconduct of the
appeal before it.

No need to prove 21. The Authority when issuing a compliance order under
actual loss, etc.  these regulations, shall not be required to prove:

(a) actual loss or damage; or

(b) actual recklessness, negligence or fault on thé @ia
the service provider or person against whom thesord
is made.
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22. Without prejudice to the powers of the Authoritydaother Enforcement by

enforcement authorities under these regulationsnafer any other the Authority.
: : o Amended by:

law, the Authority may, in accordance with its paweinder Part | N 426 of 2007
VIl of the Malta Communications Authority Act, taleny such Cap. 418.
enforcement action as it may consider appropriat@nsure
compliance with the provisions of the Act and ofuéations 5, 6,
8, 11 and 15 of these regulations and, or to ceaskedesist from
any intra-Community infringement and, or from amfringement
of the Act and, or of these regulations, and intpardar may
impose an administrative fine on any person whésfeo comply

accordingly:

Provided that any such fine that the Authority ndecide
to impose in accordance with this regulation, shedt exceed
twenty-three thousand and two hundred and ninetgetteuro and
seventy-three cents (€23,293.73) for each breant, ar four
hundred and sixty-five euro and eighty-seven c€6465.87) for
each day during which such breach persists:

Provided further that in taking any measure in adaoce
with this regulation, the Authority may, where ibrsiders
appropriate, give any such publicity as to any sowasure as it
may consider appropriate in the circumstances.

23. (1) Without prejudice to any other powers it hasaat, the Issue of
Authority may, in writing, order any person to ceaand desist undertakings.
Ll . 7 . Amended by:
from committing any intra-Community infringementdror from | N 426 of 2007.
acting in breach of any of the provisions of the,fand, or of these

regulations.

(2) The Authority may, in issuing an order under mgulation
(1), require the person concerned to provide théhArity with a
written undertaking whereby that person agreesetse and desist
from any such breach and which undertaking shatlude any
conditions as the Authority may consider necessiaryhe
circumstances.

(3) A person who makes a undertaking in accordanitle this
regulation and who subsequently acts in breachngf@nditions
stated in the undertaking, shall be liable to thpésition of an
administrative fine by the Authority not exceedititge sum of
twenty-three thousand and two hundred and ninetgetreuro and
seventy-three cents (€23,293.73) and, or four heddind sixty-
five euro and eighty-seven cents (€465.87) for eday during the
failure to comply with the undertaking persists.

24. (1) The Authority may, for the better information tife Authority may
public, require the service provider or person agawhom the fi%‘fi'égﬁon
compliance order has been issued, at their expensemmunicate P '
in any manner the Authority considers appropridatesluding
publication in at least two daily newspapers:

(@) a copy in full or in part -

(i) of a compliance order made under regulation 15
and, or
(i) a copy of an undertaking given under regulation
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or an abstract of any such order and, or of anyhsuc
undertaking; and, or

(b) a corrective statement in relation to any contreaisn
of the Act and, or of these regulations.

(2) Any communications required in terms of subredgioin (1)
must be made within seven days from receipt of icedssued by
the Authority requiring the service provider or gen concerned to
make any such communications. Where the said conmations
are not effected as aforesaid, the Authority magcped to issue
the communications itself and any expenses incufygdhe
Authority in issuing any communications made bynitaccordance
with the provisions of this regulation, shall beogerable as a civil
debt from the service provider or person againsomhthe
compliance order was issued.

25. Any person aggrieved by a decision however so dlesdr
taken by the Authority in accordance with theseulagons and
having a legal interest to contest such a decisiay appeal to the
Tribunal:

Provided that in the case of a contestation of aratter
relating to the issue of a compliance order as d for in these
regulations, the procedures as stated in regulatiohand 19 shall

apply.

26. (1) The Authority may request the advice of and weher
appropriate shall consult with any other enforcetrauthority in
the exercise of any of its functions under thegpiftations.

(2) In acting in accordance with any of the provisoof these
regulations, an enforcement authority shall, iniatances, first
consult and act in co-ordination with the Authority

27. Regulations 3, 4, 5, 6, 7 and 8 shall not applythe
activities or areas listed in the paragrapds (b), (c) and ) of the
Fifth Schedule to the Act.
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SCHEDULE
Regulation 3(4)

1. To the extent that the following national lawspiement the Directives
referred to in the Annex to the Electronic Commebdeective namely:

(i) the Copyright Act (Cap. 415), and the Patentsl &esigns Act (Cap.
417) insofar as these laws relate to copyright,ghlkeouring rights,
rights referred to in Directive 87/54/EEC and Diiige 96/9/EC as well
as industrial property rights;

(i) Article 5 of the Banking Act (Cap. 371) insofas it relates to the
emission of electronic money by institutions in pest of which
Member States applied one of the derogations pealitbr in article
8(1) of Directive 2000/46/EC;

(ili) Undertakings for Collective Investment in Trsfierable Securities and

Management Companies Regulations, 2004 (Legal B&x7 of 2004 -
S.L. 370.11);

(iv) European Passport Rights for Insurance Undémggk Regulations,
2004 (Legal Notice 89 of 2004 - S.L. 403.14).

2.  The freedom of the parties to a contract to ckabg applicable law.
3. Contractual obligations concerning consumer curis.

4, Formal validity of contracts creating or transfeg rights in real estate
where such contracts are subject to mandatory forevuirements of the law of the
Member State where the real estate is situated.

5.  The permissibility of unsolicited commercial comnications by electronic
mail.



